WILL TAX TREATIES AND WTO RULES ‘BEAT’ THE BEAT?
By Rebecca M. Kysar
I.

BACKGROUND

The strengthening of U.S. taxation of inbound transactions through the creation of the new
Base Erosion and Anti-abuse (BEAT) is one of the more innovative aspects of the Tax Cuts and
Jobs Act of 2017 (TCJA).1 The BEAT has created a host of issues ranging from interpretation,
implementation,2 and, the subject of this issue, the relationship with U.S. international obligations.
The BEAT functions as an alternative minimum tax, adding back in certain deductible
payments to foreign related parties to constitute a “modified taxable income” base. 3 The BEAT
liability is the excess of 10% of that base over the taxpayer’s regular tax liability. 4 Notably for our
purposes, although it functions similarly to the now repealed corporate alternative minimum tax,
the BEAT does not allow foreign tax credits in the calculation of modified taxable income. Also
important is the fact that the tax effectively disallows deductions for payments to foreign related
persons but not domestic ones. In addition to raising WTO concerns, these features make the
BEAT vulnerable to charges that it violates the more than sixty tax treaties to which the United
States is a party, although commentators disagree on the severity of these accusations.5 The BEAT
also introduces thorny issues of constitutional and foreign relations law regarding the process by
which Congress may override treaties. Although I will outline all of these issues in this Essay, I
will focus my own analysis on the latter controversy to argue that Congress need not express its
intent to override treaties in order to do so. This is particularly the case in the tax context.
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II.

POSSIBLE TAX TREATY VIOLATIONS
A. Double Tax Relief

Article 23 of the U.S. Model Income Tax Convention requires treaty partners to grant a foreign
tax credit for income tax of the treaty partner “in accordance with the provisions and subject to the
limitations of the law of the United States (as it may be amended from time to time without
changing the general principle hereof).”6 Since the BEAT offers no foreign tax credit, it may be
inconsistent with the “general principle” of Article 23.
There are, however, cogent arguments that the BEAT does not violate Article 23. One possible
counter is that the BEAT is simply a limitation on the foreign tax credit and therefore does not
violate the credit’s general principle. This is because a portion of regular tax liability still receives
relief from double taxation in the form of foreign tax credits. 7 Another argument is that the BEAT
may not be a “covered tax” under Article 2 of the treaties since it is an alternative regime to the
income tax and therefore not subject to the requirements of Article 23.8 The definition of what
constitutes a covered tax, however, is notoriously vague.9
B. Nondiscrimination
Another possible route to treaty violation is the nondiscrimination requirements of Article 24.10
Paragraph 5 of that article provides that treaty partners cannot tax residents of the other treaty
country more heavily than its own residents.11 Arguably, the BEAT violates this nondiscrimination
clause because a foreign-owned U.S. entity will be subject to the BEAT regime whereas a U.S.owned U.S. entity will not be.
Another view, however, is that the BEAT applies regardless of who ultimately owns the
corporation.12 Although a harsher result applies to foreign companies that were formerly U.S.
companies, such disparate treatment is likely within the savings clause of the treaties, which allows
the United States to tax its residents, and former residents, under its own domestic law.13
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It is also conceivable that the BEAT violates Paragraph 4 of the nondiscrimination article,
which commands that foreign residents be entitled to deductions “under the same conditions” as
U.S. residents.14 The BEAT regime, however, is not equivalent to the denial of a deduction and
interest, royalties, and other items remain fully deductible. Instead, the BEAT merely subjects the
tax benefit conferred by deducting interest, royalties, and other items to the 10% tax. In contrast,
denying a tax deduction would increase the tax on the item by 21%, not 10%. 15
C. Treaty Override?
One may also take a drastically different view as to the consequences that flow from the
BEAT’s conflict with the tax treaties. One understanding is that if the BEAT overrides treaties,
courts must abide by the “later in time” rule to nonetheless apply the BEAT as written, omitting
foreign tax credits and encompassing nondeductible payments to residents in treaty country.16
Under the U.S. Constitution, treaties and statutes are both “supreme law” and the Court has held
that, when there is a conflict between the two, the one enacted “later in time” will prevail.
A contrary view invokes Cook v. United States to stand for the proposition that “a treaty will
not be deemed to have been abrogated or modified by a later statute unless such purpose on the
part of Congress has been clearly expressed.”17 Under this view, courts must reconstruct the statute
to allow for deductions for otherwise deductible payments to related persons residents in treaty
countries and foreign tax credits for foreign taxes paid to treaty countries. 18 The Cook Court itself
cabined its reasoning as to resolving “any doubt as to the construction of the statute.” 19
The best reading of the Cook doctrine, in my view, is that it is a canon of statutory interpretation
requiring interpretive harmony between treaties and statutes but only where possible, i.e. where
the statute is ambiguous. Congress unambiguously chose not to provide foreign tax credits against
BEAT liability even though a prior version of the inbound regime would have done so. 20 It also
failed to enact a carve-out for payments to residents of treaty countries.
In this manner, the Cook doctrine can be seen as a variation on the Charming Betsy canon,
which is used to construe statutes as to avoid treaty violations. 21 Moreover, the language in Cook
should be confined to its rather unusual facts--interpreting the reenactment of a statute that
preceded a later enacted treaty. In these rare circumstances, it can be inferred that Congress’s intent
was to not abrogate the treaty.22
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It follows that if the later enacted statute clearly conflicts with a previous treaty, the statute will
control. The conflict between the two is the expression of Congress’s will to override the treaty,
even though it may not explicitly mention such overrides either in the legislative history or the
statute.23
Query also whether Section 7852(d), the legislative history of which indicated it was enacted
as a codification of the last in time rule, changes the equation. That section provides that “
“For purposes of determining the relationship between a provision of a treaty and any law of the
United States affecting revenue, neither the treaty nor the law shall have preferential status by
reason of its being a treaty or law.”24 Although the statutory language is rather general, the reason
for the vagueness in the language was that the final versions of Sections 894(a) and 7852 were
drafted as a compromise between the House's position that the tax reform act at issue would prevail
over unmentioned conflicts with tax treaties (effectively overriding a court’s ability to construe the
two harmoniously), and the IRS's position that a statute must explicitly override a treaty in order
for it to take precedence. 25
Rosenbloom and Shaheen further argue that, Congress cannot change the rule in Cook as a
constitutional matter and so Section 7852 should be dismissed as having any constitutional
relevance. It is my view that the intent of Congress in enacting Section 7852 was essentially to
leave the existing caselaw in place, which merely requires interpretive harmony between treaties.
Yet even if instead we construe Section 7852 to run contrary to Cook, if Cook is interpreted as a
statutory interpretation canon, then Congress very well may have the constitutional power to
change the interpretive rules. There is an open debate as to whether Congress can enact rules of
23
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interpretation, but there is a strong argument that, indeed, it can in many circumstances, including
this one.26
Rosenbloom and Shaheen also argue that Congress has indicated its intent not to override the
treaties. In the Senate Committee on Finance’s markup session, Tom Barthold, Chief of Staff for
the Joint Committee on Taxation, responded to a Senator’s question about the interaction between
the legislation and the treaties by saying that “[The BEAT] is structured as an alternative tax
compared to the income tax. So I think our view is that there is not a treaty override inherent in
that design.”27 Rosenbloom and Shaheen argue that it is plausible Congress used Barthold’s
statement as its working assumption, thus indicating congressional intent not to override. 28
Recent academic analyses suggest that the revenue estimators are indeed a powerful influence
upon the legislative process and therefore courts should use their analyses as indicative of
Congressional intent.29 These arguments, however, are made in the particularly salient context of
revenue scores. Since JCT staff are not elected officials, it may be difficult to simply impute
congressional intent from their statements in the record concerning working assumptions on the
legislation.
One further observation—I have previously argued that tax treaties are likely unconstitutional
because, as self-executing Article II treaties, they omit the House from the treaty process. 30 This
is in tension with the Origination Clause, which requires all revenue legislation to originate in the
House. The constitutional infirmity also supports the argument to allow for more treaty overrides
in the tax context. Indeed, in order for the House to protect its constitutional prerogative, it engages
in overrides of tax treaties with a greater frequency than other international agreements. 31 Although
26
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the availability of congressional overrides does not cure the constitutional defect, 32 it does allow
the House to participate at least somewhat to formulate revenue policy in an area from which it is
otherwise omitted. Clear expression of intent to override will likely prove to be a delicate matter
from a foreign relations perspective, which Congress may not want to pursue. To quell the House’s
ability to override treaty by requiring clear expression of intent would lay in further tension with
the Origination Clause.
Finally, there is some historical precedent for allowing treaty overrides without clear
statements. Since the enactment of section 7852(d) in 1988 and prior to the enactment of the 2017
tax bill, there have been at least three instances in which Congress has enacted statutes that conflict
with the treaties while being silent on the issue in both the statutory text and legislative history. 33
In 2004, Congress enacted an excise tax on nonresident alien “insiders” of an expatriating U.S.
corporation.34 In 2008, Congress imposed a transfer tax on gifts or bequests from an expatriate. 35
In 2010, Congress enacted the net investment income tax, which can apply to foreign source
income without foreign tax credit allowances.36 In none of these cases have courts mandated that
the statutes be rewritten to accommodate the treaties.37
Regardless of how one comes out on the issue, it is a fascinating question of foreign relations
and constitutional law as to how Congress must express its intention to override treaties in order
to be successful at doing so, and the implications of this debate reach far beyond tax law although
tax law presents further wrinkles on the question.
III.

WORLD TRADE ORGANIZATION (“WTO” ISSUES)

The BEAT is also in tension with WTO obligations and may be viewed as a forbidden tariff.
Since tax on interest and royalties do not fall within the scope of the agreements, however, only
the BEAT’s application on imports of depreciable property from related parties and imports from
certain inverted corporations will implicate them.38 As a result, the level of WTO-covered import
activity subject to the BEAT may be insufficient to provoke our trading partners 39 and certainly
does not rise to the level of concerns that the foreign-derived intangible income (FDII) regime
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creates.40 The BEAT’s WTO concerns also stand in contrast to the proposed and then abandoned
House excise tax proposal.41 Because it applied to cost of goods sold, the excise tax would have
caused more substantial WTO issues, as well as more significant tax treaty issues. 42 Unfortunately,
the gain for compliance with international law also allows taxpayers to circumvent the BEAT by
packaging IP as cost of goods sold. 43
IV.

REACTION FROM TREATY PARTNERS

Finally, how our treaty partners will respond to these issues is a “known unknown.” For
instance, on the one hand, will accusations of the United States heedlessness towards its
obligations under international law reduce its negotiating power going forward? On the other hand,
perhaps the threat of the BEAT itself will increase the United States’ leverage as our partners try
to negotiate their way out of it. The WTO issues presented by the legislation are even more
uncertain as it is unclear whether Congress itself would repeal FDII or the BEAT provisions in the
face of an adverse WTO ruling. As a result, our trading partners may opt to pursue countervailing
measures against the United States instead of taking the challenge to the WTO’s dispute settlement
body.44
V.

CONCLUSION

In summary, the thorny issues raised by the BEAT’s relationship with U.S. international
agreements will prove both vexing and fascinating to tax practitioners and academics, our treaty
partners, international trade lawyers, and even constitutional law theorists. Among these questions
are whether the BEAT violates the nondiscrimination and double tax relief requirements of our
treaties. If so, does this constitute a treaty override? How must Congress express intention to
override treaties? Does the BEAT also create WTO problems by constituting a forbidden tariff?
And, finally, how will our treaty partners respond to these issues?
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I raise one final question, and that is whether the United States should continue to care about
protecting its network of tax treaties.45 Arguably, the treaties have outlasted their useful life,
creating a system of international taxation that has resulted in double non-taxation rather than
alleviated double taxation, their stated purpose. There is little evidence substantiating the claim
that the treaties increase foreign direct investment, and this may be especially the case for countries
like the United States who do not benefit from reputational advantages gained by entering into the
treaties. Recent scholarship laments the revenue losses imposed by the treaty system on developing
countries,46 but even developed countries may lose revenue if they are capital-importing, a position
in which the United States now finds itself (in contrast to when the treaty network was first
established).47 Furthermore, the treaty system impedes fundamental reform of the international tax
system, as this discussion makes evident. Congress wishes to increase source-based taxation, and
the treaties are limiting their ability to do so. Although some clever workarounds were enacted, it
is unclear if they will ultimately succeed, and the fact that Congress operated in their shadow of
the treaties likely reduced the new inbound regime’s scope and effectiveness, for instance by
omitting cost of goods sold.48
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